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The Systemic Implications and Interpretive Framework of the
Mitigation Rule for Guardian Liability
—Centered on Article 1188 (1), Second Clause of the Civil Code

WANG Lei

Abstract: The first and second clauses of Article 1188(1) of the Civil Code collectively form
the systemic framework for guardian liability. However, the second clause has not been accorded
due scholarly attention, resulting in an inadequate understanding of its normative character and
function. This clause serves merely as a ground for mitigating liability, functioning solely to
reduce—rather than to establish—liability, which fails to fully account for the self-liability
dimension of guardian responsibility. The rationale for incorporating this special mitigation ground
lies in providing guardians with an incentive to actively fulfill their guardianship duties, while
preventing an undue lack of protection for their interests. This gives rise to the normative structure
of “no-fault liability plus grounds for mitigation”, thereby addressing the limitations of pure
no-fault liability. Although this structure differs formally from the “presumed fault plus equitable
liability” model, both ultimately yield comparable outcomes as products of interest balancing, with
neither inherently superior—this constitutes the substantive function of the second clause. In terms
of application, whether a guardian has fulfilled their custodial duties should be assessed through
the dual lenses of specific supervisory duties and general supervisory duties. The former refers to
context-specific education and restraint targeting particular dangerous behaviors, while the latter
encompasses foundational, ongoing, and comprehensive efforts to shape the ward’s risk perception
and behavioral norms, thereby generally preventing harmful conduct. The determination of
whether a guardian may seek mitigation of liability on grounds of having fulfilled their duties
requires a separate examination of both duty types.

Keywords: Guardian Liability; Fulfillment of Guardianship Duties; Specific Supervisory

Duties; General Supervisory Duties
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