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The Negative Effects of the Prior Conviction System in the Era of Minor
Offences and Strategies for Addressing Them: A Discussion on the
Construction of a Dual System for the “Sealing of Criminal Records”
and “Expungement of Criminal Records”

LIU Shude CHENG Gong

Abstract: China’s criminal structure has shown a trend toward minor offences over the past
more than a decade. However, due to the existing prior conviction system, when criminal law is
involved in the governance of minor offences, the perpetrators of minor offences and their families
have to bear various explicit or implicit penalties, resulting in the consequences of minor offences
not being as minor as they seem. In response to this, three improvement plans have been
formulated in theory, but none of them can systematically address the shortcomings of the criminal
record system. Based on the “normative” and “non-normative” negative effects of criminal records,
a dual system combining the sealing and expungement of criminal records can be established. This
approach is reasonable in terms of practicality, institutional framework, and theory. In terms of
legislative approach, a “special legislation & substantive law” scheme can be adopted, designing a
general framework for minor offenders first, and then expanding it to cover all criminals once
conditions are ripe. In terms of specific amendments to the provisions, the Criminal Code Article
100 could be amended to include definitions of criminal records, sealing, and expungement, while
coordinating and incorporating systems such as recidivism and juvenile sealing. In terms of
effective operation, it is necessary to control the scale of prior conviction legislation, clear up
criminal record norms with the nature of “qualification punishment”, and establish a unified
criminal record management platform to clarify differentiated sealing methods.

Keywords: Minor Offences; Criminal Justice; Sealing of Criminal Records; Expungement

of Criminal Records; Criminal Records
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