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The Responsibility Pre-contractual of Guarantor Should Be
Contractual When the Principal Contract Is Invalided

LIU Jun

Abstract: The invalidity of principal contract doesn’t automatically render the guarantee
contract invalid. In principle the guarantor should still guarantee the debtor’s obligation of
restitution. Where the parties have agreed that the guarantee contract shall remain valid despite the
invalidity of principal contract, such an agreement is effective and does not necessarily constitute
an independent guarantee. If the guarantor knew or should have known of the defect affecting the
validity of the principal contract and nevertheless provided a guarantee, the guarantor should not be
exempt from guarantee liability unless the guarantee contract itself is invalid, or the creditor’s
claim to the continuation of the guarantee violates the principle of good faith. Where the guarantor,
by providing the guarantee, assists or induces the debtor in fraudulent conduct (such as fraudulently
obtaining credit), the creditor may choose to claim either the guarantor’s liability under the
guarantee or tort damages. Compared with holding the guarantor liable for pre-contractual fault
after the invalidity of the guarantee contract, the approach of maintaining guarantee liability is
preferable because it avoids inconsistencies concerning the guarantor’s right of recourse, the term
of guarantee and subrogation.

Keywords: Invalidity of Principal Contract; Liability; Subordination; Term of Guarantee;

Right of Recourse
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