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Study on the Application of the Disgorgement of Unlawful
Gains in Online Copyright Infringement Cases

ZENG Tian

Abstract: The current online copyright compensation system faces significant challenges,
including overreliance on statutory damages, the need for refined calculation methods, inconsistent
judicial discretion, and unclear functional goals. This paper explores the theoretical basis and

evolving role of disgorgement of unlawful gains, emphasizing its dual compensatory and
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preventive functions. Through comparative analysis and case studies, it identifies core issues like
unclear profit attribution, causation proof difficulties, and imbalance in burden of proof—rooted in
the tension between compensation and prevention principles. To address this, the paper proposes a
tiered damages framework based on “degree of fault and proportionality”. It reccommends adjusting
evidentiary standards according to fault levels and applying a three-step proportionality test to
guide judicial discretion. Recognizing the complexities of the online environment, the paper favors
a balanced approach over overly precise calculations, advocating for reasonable license fees and
statutory damages as the default, and limiting disgorgement to willful infringement cases requiring
deterrence.

Keywords: Online Copyright; Disgorgement of Unlawful Gains; Principle of Proportionality;

Fault; Tiered Compensation; Preventive Function
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