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On the Legal Construction of the Renegotiation in the
Change of Circumstances

HAN Fupeng

Abstract: Article 533 of the Civil Code introduces the renegotiation for the first time in the
change of circumstances. There are many views in the academic community, such as
‘pre-procedure theory’, ‘obligation theory’, ‘rights theory’, ‘unreal obligation theory’, ‘mixed
rights and obligations theory’, ‘advocacy norm theory’, etc., which need to be further clarified.

From the perspective of institutional function, the primary function of the renegotiation is to
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enhance the probability of successful negotiation between the parties in order to respect autonomy,
encourage transactions, strengthen cooperation and maximise efficiency, and the subsidiary
function is to provide the necessary information and factual basis for the court or arbitration
institution to change or terminate the contract when the negotiation fails. Existing institutional
construction programmes in the academic world are unable to fully achieve the due function of the
renegotiation, and it is necessary to change the perspective and seek new programmes. The
renegotiation can adopt the institutional structure of compulsory conciliation. After the change of
circumstances, if the party sues to change or rescind the contract, the people’s court or arbitration
institution shall first conciliate, and only if the conciliation fails shall the decision to change or
rescind the contract be made. Compared with other options, the mandatory conciliation
construction can most fully realise the function of the renegotiation.

Keywords: Change of Circumstances; Renegotiation; Compulsory Conciliation; Consensual

Facilitation
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