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The Research of “the Super Priority” of the
Commercial Housing Consumers
—An Analysis Based on the Approval Protecting Rights of

Consumers in Commercial Housing

GU Ming’an LI Anning

Abstract: The Approval Protecting Rights of Consumers in Commercial Housing,
promulgated the Supreme People’s Court, confers a “super” priority force to “the right to deliver of
the house” and “the right to return of the payment” of consumers in commercial housing,
confirming the highest level of “super priority right”. This “super-priority” is judicial rule to realize
a purpose of legal policy to protect commercial housing consumers under the conditions of realistic
constraints, rather than is a right in existing civil law system. Due to the contradiction between the
policy of the law and the civil law system, it is difficult to explain the priority of “super-priority”
by the theory of “de facto property right”, “intermediate right” and “expectancy right in rem”. It
can only be based on the nature of “super-priority”” law - policy to explain its priority jurisprudence
basis. Meanwhile, based on the “super-priority” legal policy attributes, “the super priority right”
need to strictly limit the constituent elements. The realization of “super-priority” is based on the
different situations of “the right to delivery” and “the right to return the price”. The “right to
delivery” is subject to the possibility of continued performance of the contract for the purchase and
sale of a house. In other cases, the protection of the interests of consumers of commercial housing
should be realized through the “right to return the price”. Due to the normative effect of Article 21
of the Judicial Interpretation of the Contract for the Sale and Purchase of Commodity Housing, the
scope of the “right to claim the return of the price” depends on whether the consumer cancels the
contract of sale and purchase together with the loan contract.

Keywords: Commercial Housing Consumers; Super Priority; Special Creditor’s Claim
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