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Judicial Intervention in the Deadlock of the Performance of
VAM Contracts

LIU Yan TANG Chenxue

Abstract: After the Minutes of the National Courts’ Civil and Commercial Trail Work Conference
(the ninth), the dispute between PE/VCs and target companies over VAM contracts has shifted from the
issue of validity to performance. The two most important types of operation-repurchase VAM and
monetary compensation VAM—both require the procedure of capital reduction or profit distribution
which are subject to the discretion of shareholders meetings, leading to a deadlock in the performance of
VAM contract in practice, i.e., the company’s not initiating the procedure, or the shareholders’ failing to
reach a resolution of capital reduction or special distribution even though the shareholders meeting has
been convened. This paper decomposes the structure of performance deadlock according to the capital
reduction procedure, and establishes a five-step framework, dividing the deadlock into two categories:
deadlock caused by simple inaction of the company and business risk embedded in the rules of the
company’s organization, pointing out steps that can be transformed into breach of contract, as well as the
subject, nature and shape of the liability, so as to provide an accessible way for judicial intervention in
the fulfillment deadlocked of the VAM contract, which is conducive to repairing the business integrity
and legal constraints of PE/VC investment environment in China.

Keywords: VAM Contract; Performance Deadlock; Repurchase and Capital Reduction; Business

Risks
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