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Theoretical Interpretation and Rule Clarification of the Role of Insurance
Institutions in Securities Representative Litigation

—Analysis Based on the “Kangmei Pharmaceutical Company’s False Statement Case”
GU Jiajie

Abstract: “Kangmei Pharmaceutical Company’s False Statement Case” reflects the role confusion
of insurance institutions in the litigation practice of securities representatives, mainly focusing on the
possible conflicts of interests between the different roles of insurance institutions, as well as the unclear
rights and responsibilities between the litigation representative of insurance institutions and investors
and the court. This is brought about by the theoretical differences between the public and private
attributes of insurance institutions and the theoretical differences about insurance institutions
participating in litigation as representatives. The nature of insurance institutions should be targeted as
specialized institutions in the securities field that achieve public welfare goals by private law. The
insurance institution obtains the qualification to participate in securities representative litigation as a
litigation representative by getting the authorization from proportionate investors, and gathers the widest
range of litigation implementation rights involving both small and medium-sized investors through the
legal undertaking rule of “expressed withdrawal and implied joining”. Only by clarifying the functions
of shareholders, mediators, litigation representatives and other identity roles of insurance institutions in
the dispute prevention stage, the control stage and litigation law enforcement stage, refining the
distribution rules of insurance institutions and investors in litigation implementation and supervision
rights, balancing the scope of rights involved in the case, and determining the intervention of the court’s
authority and the private enforcement authority of insurance institutions, can we give full play to the
effectiveness of securities representative litigation to deter illegal enterprises in China’s capital market,
standardize corporate governance and maintain the order in China.
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