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The Nature of Property Right and the Remedies of the
Lessor of Financial Leases in the Context of Functionalist
Security Legislation

—*“Change of Nature” or “Expansion”?

LI Zhigang

Abstract: Article 388, paragraph 1 of the Civil Code, which provides that Security contracts include
“other contracts with a function of security”, has triggered debates as to whether the lessor in a financial
lease transaction enjoys ownership or security interest of the lease property and whether the lessor enjoys
the right of repossession or the right of priority claim in the event of the lessee’s bankruptcy. Nevertheless,
the Civil Code inherits the provisions of the former Contract Law that the lessor enjoys ownership of the
lease property, and does not change the nature of such right into a security interest. The “Change of Nature”
theory does not conform to the literal meaning of the Civil Code, nor can it properly explain issues such as
real estate financial leases or the ownership of lease properties that are agreed to belong to the lessor upon
expiration of the lease period. Given that the legislative purpose of “eliminating implicit guarantee” has
been resolved by the ownership registration of the leased property, it is not necessary to change the nature of
ownership, and affirming the security function does not mean that only the security interest could be
enjoyed. Article 388 of the Civil Code adds the methods of realization of the lessor’s rights, which are
implemented in the “Interpretation concerning the Application of the Relevant Security System of the Civil
Code of the People’s Republic of China” issued by the Supreme People’s Court. Therefore, the lessor with
the ownership has the right to choose to claim the right to take back the lease property or to claim the
security interest. In the bankruptcy procedure, the lessor can choose to assert the right to take back the lease
property or the right of priority claim, which is “Expansion” rather than “Change of Nature”.

Keywords: Financial Lease; Functionalism; Ownership; Security Interest
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