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A Study on the Criminal Liability of Commercial Secret Infringement
in Sino-US Economic and Trade Negotiations

WANG Wenhua

Abstract: The first phase of the Sino-US Economic and trade Agreement puts forward new
requirements for the protection of trade secrets in China. The clause to fight against the crime of
infringing trade secrets, originated from the Anti-unfair Competition Law and article 219 of the
Criminal Law, should be made corresponding adjustments with the great changes of the social
material and technological environment, in order to deal with the problems of market order
protection, industrial development and rights protection under the existing trade environment.
Under the background of passive amendment, the criminal law of China should re-examine the
expansion of the connotation and extension of the protection of trade secrets, the increase of the
persons responsible for infringing trade secrets, the diversity of criminal means in the new

environment, the reduction of the threshold of criminal prosecution, the shifting of the burden of
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proof and the unauthorized disclosure of the staff of state organs in the course of performing their
duties under the principle of a legally prescribed punishment for a specified crime. Article 219 of
the Criminal Law modifies the relevant contents according to the first phase of the Sino-US
Economic and Trade Agreement, and considers the further connection with the Anti-unfair
Competition Law of China. At the same time, negotiations should be alert to the “Kick-off the
ladder” trap, and pay attention to the screening of relevant Criminal law provisioning the follow-up
process, so as to avoid the “excessive promotion” in the criminal judicial application, which will
lead to the phenomenon of damaging the protection of relevant rights. The aim is to achieve the
balance of respecting the current situation of the development stage and promoting sustainable and
long-term development, and the unity of fighting crime and protecting the legal rights of each side.
Keywords: Sino-US Economic and Trade Agreement; Crime of Infringement of Commercial

Secret; Application of Law

(FAEG R HRFAR)

(E#&F 27T W)

investment examination and approval, the corresponding authority has to consider factors including
macro-econimics, corporate internal management and public policy. Meanwhile, in judicial
practice, there has been a surge of cases in which foreign investment entrance rules have been used
in civil litigation. The sole purpose of such litigation lies in repudiation of legal acts with formal
defects. From a system of foreign investment approval to foreign investment review, China ought
to abandon overwhelming censorship of corporate internal management, and shift focus towards
the influence of foreign investment upon economics and society.

Keywords: Foreign Investment Examination and Approval;, Foreign Investment Review;

Pre-entrance National Treatment; Negative List; National Security; National Interest
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