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Y ESLVE B RS B O TR 53— J7 i, BERG i 0 T R A b 2275 34 1ol 14 1R 455
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P IFF R B A1 8 o ST K B0 A R PR A 7 TR S v ke R . ERBE N, A
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SEVEFEAEAN G 4 A v BRI SR BIE BT IR i BB . HR, B RO “ ARk

BT ] s, VR LRk Be R 2%, Mkt el 4.

(2= T0H 12019 4R 8 G AL A G — A0 H b 48 JU LR T3 R 40 5% < [ oK 22 4 o 20 [ 0 R SRT 72 7 (I3 ke 5 19BFX159);
FVAED 2018 LRREIE FikIR HIA S BR BT U TUH R B FEAZ A p % [ A1 B ORI 22 4 A A R XU S X SR A (T A
18SFB3035).

(1) GRMRlG: (EEESMIFE R H A o A SRR, (FEERTFC) 2018 4F55 3 01, 2 57 .
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NIEIRL, BRERZE 4T 2017 429 H 13 HAAR T (STl 8 i 4/ E % BR B 4% Bt o A5 HE 28 2% 471
M) . B BRI T 2019 45 2 A 14 HR Gl T (AN E N R B o A HE SR A0 45 451)
CRAR (AR F LG Y, F4%T 2020 4F 10 A 11 HA L. 2400 T — Rk 2
PRS0 DLk it B a7 A AL A Al 5 WO 25 D1 2 B A N AR Bh 0 “ BB 7 A1t 22 4 v AT
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AU A AR KR 3 AR E A E R B ARl (RISCHBEFERR BB 8 . R R BEME AT Mk & F K
PR R AN AN E WS I A5 T I 1 4 A 77 9 HL AR A L BAR AR i ik, 4 R R S
(A ME B KA AL ) 10% LA EZR BB AR AL 25% 2 DL BRI FEIEZZE 5« TERFIR
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(2) Fh: (RSB S A RWRD, CECHBTIT) 2018 35 1 1, 28 114 BT,

(3) European Commission, COM (2017) 487 Final, https://ec.europa.eu/transparency/regdoc/rep/1/2017/EN/COM-2017-487-F1-EN-
MAIN-PART-1.PDF (last visited May16, 2020).

(4)  Regulation (EU) 2019/452 of the European Parliament and of the Council of 19 March 2019 Establishing a Framework for the
Screening of Foreign Direct Investments into the Union, https://eur-lex.europa.eu/eli/reg/2019/452/0j (last visited May 13, 2020).

(5) SRPRUE: CRCBEXUPURISN Bt 22 i A oi . B, IS Bk, (EEBTIT) 2019 4R55 2 3, 25 70 i,

(6) Art. 8(3) Regulation (EU) 2019/452.
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RO e 75 B Re S 7= AR A F RS o IR B4 T ML BT XURS: 8 77 LA S A AT 4k 458 fR 45 of R B J
B 1A 75 SR IEAT [ 7 1) 6 70 I 24 DA R R R ok 07 1) 22 T T A 3L (R 55 0 24 % 2 =
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(7) European Commission, Communication from the Commission Guidance to the Member States concerning Foreign Direct Investment
and Free Movement of Capital from Third Countries, and the Protection of Europe's Strategic Assets, ahead of the Application of Regulation (EU)
2019/452 (FDI Screening Regulation), C(2020) 1981 final (last visited May 30, 2020).
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(Z) AR TRENTFELEZHESBREDG: (PIEFTEEEE) 5 (GPEF5614
EE)
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W53 T 2017 SEA0 2018 4EXS (XA TEABI1) (A5t E RN AT T RIREELT . B0 L,
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W7 L I 8 A PR ek el T A ] A B AR VA SO AR I IR R . BEETS
TEEERMEIT R EAE TR 55—, TN ek At 28 92 175 50 T 48 (6] 0 Ak 20 % 3 ol FA) T 28 XU, DA 2
N T A R e & N (KRR AR A ) RIRE, A E BN T 2020 4 4 A 8 HikilGE
T CHAMETREE —EIER (), b5 E R T 2020 45 6 H 18 HF il &
IEZR CFR CGHMETREBIER ). 525, 2020 4£ 5 H 20 H, 7 EBEHEUR P 1 SGtdE T
E LT HRE R AN ETFEBIE T HBER (HR)) CFR (AL FEFIEER),

(8) COM(2020) 112 final.

(9) C(2020) 1981 final, p. 1.

(10) Drucksache 18/13417, S. 8.

(11) Bundesverband der Deutschen Industrie e.V. (BDI), Positionspapier Erweiterung der staatlichen Eingriffsrechte fiir auslindische

Direktinvestitionen vom 11. Juli 2017, S. 1.
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(12) Wir wollen unsere Sicherheitsinteressen im Gesundheitssektor umfassender schiitzen, BMWi, https://www.bmwi.de/Redaktion/DE/
Artikel/Service/Gesetzesvorhaben/erstes-gesetz-aenderung-aussenwirtschaftsgesetz.html (last visited May 30, 2020).

(13) Altmaier: Miissen von kritischen Unternchmenskéufen im Gesundheitssektor rechtzeitig erfahren und diese priifen kdnnen, BMWi,
https://www.bmwi.de/Redaktion/DE/Artikel/Service/Gesetzesvorhaben/erstes-gesetz-aenderung-aussenwirtschaftsgesetz.html (last visited May

15, 2020).
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(14) Altmaier: Miissen von kritischen Unternehmenskéufen im Gesundheitssektor rechtzeitig erfahren und diese priifen konnen, BMWi,
https://www.bmwi.de/Redaktion/DE/Artikel/Service/Gesetzesvorhaben/erstes-gesetz-aenderung-aussenwirtschaftsgesetz.html (last visited May
15, 2020).

(15) Maximilian Clostermeyer, Staatliche Ubernahmeabwehr und die Kapitalverkehrsfreiheit zu Drittstaaten, Miinchen: Nomos, 2011, S.
336 ff.

(16) Marcus Lutter/Walter Bayer/Jessica Schmidt, Europdische Unternechmens- und Kapitalmarktrecht, 5. Aufl., Berlin/Boston:De Gruyter,
2012, S. 173.

(17) GRkMbG: (EEESMNEIFG 2 H A 2 A SRR, (FEEBTFC) 2018 4F55 3 401, 27 60 1.
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(18) TBME (xIAZEFrRBI) 58 55 558 138 1 A,

(19)  Verordnung (EG) Nr. 428/2009 (Dual Use).

(20)  Committee on International Trade-Report, Amendment 44, A8-0198/2018, http://www.europarl.europa.eu/doceo/document/A-8-2018-
0198-AM-001-088_EN.pdf (last visited May 30, 2020).

(21) Vestager urges stakebuilding to block Chinese takeovers, Financial Times, https://www.ft.com/content/e14{24c7-e47a-4¢22-8cf3-
£629da62b0a7 (last visited May 30, 2020).

(22) Altmaier: Keine Ubernahme deutscher Firmen, ZDF, https://www.zdf.de/nachrichten/wirtschaft/altmaier-uebernahmen-100.html (last
visited May 30, 2020).
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(23) (RRERSIBEF A1) SLEH =
(24) European Commission, Communication from the Commission Guidance to the Member States concerning foreign direct investment and
free movement of capital from third countries, and the protection of Europes strategic assets, ahead of the application of Regulation (EU)

2019/452 (FDI Screening Regulation), C(2020) 1981 final.
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Expansion and Limitation of Foreign Investment Screening
Standards of EU Law in the Context of Covid-19 Pandemic

ZHANG Huailing

Abstract: The impact of the Covid-19 pandemic on Europe has accelerated the process that
the lawmakers of the EU and member states strength legal scrutinization of M&A transactions by
non-EU investors in healthcare and other sectors. Based on the dual-track screening mechanism
established by the EU FDI Screening Regulation, the distinguishing characteristics of three new
legal texts, namely the Guidance to the Member States Concerning Foreign Direct Investment and
Free Movement of Capital from Third Countries of Commission, the German First Amendment of
Foreign Trade Law and the Fifteenth Amendment of Foreign Trade Regulations, are the strong
emphasis on the nationality of investors and the expansion of “public order or security” standard.
These legal measures are legalization of public policies and are targeting Chinese investors. Within
the framework of EU law, even as a legitimate ground for restricting the freedom of capital
movement, the European Commission and member states’ regulatory power should abide by the
principle of proportionality and accept the judicial review by the European Court of Justice.

Keywords: FDI Screening; Public Order or Security; Freedom of Capital Movement;

Principle of Proportionality
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