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Re-assessing the Institutional Costs of Rule of Reason: Comments on Li
Jian’s “Institutional Costs and Normative Antimonopoly Law”

LAN Lei

Abstract: The Article “Institutional Costs and the Normative Antimonopoly Law” articulated
many shortcomings of the rule of reason. However, the Article hastily generalized from some
complex sub-type of rule of reason to the entire continuum of rule of reason, thereby mistakenly
assessed its institutional costs. There are relatively abstract principles/standards in laws, which
gradually become concretized through individual-deliberation-justification-categorization. Rule of
reason offers opportunities for this concretization, which contributes to reducing the costs of
making rules and ends in structured rules of reason. Upon satisfying certain criteria, economic
theories from any school may be used in adjudicating individual antitrust cases and may
incorporated into legal rules. Plaintiff’s win rate itself is not a goal worth pursuing in itself and
factually is not as low as it seems. The rationalization of Antimonopoly Law lies in developing
structured rules of reason through accumulating experience by dealing with huge amount of cases
and categorizing from those cases, all only possible under the framework of the rule of reason.

Keywords: Rule of Reason; RPM; Legal Norms; Categorization; Post-Chicago School
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