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The Analysis and Improvement of the Work Contract in
the Draft of the Civil Code of China

NING Hongli

Abstract: As one typical contract, the contract to produce a work in the draft of the Civil
Code of China should be improved further. This article argues that the delivery of work results
should not be necessary for the identification of work contract. If the sub-contract was approved by

the hirer, the contractor should just take the selection liability of the delegation. The hirer claims
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the termination shall be limited in case of delay of the contractor. The defect liability of the
contractor should be further improved. As for the legal nature of the hirer’s cooperative obligation,
this article believes that it is fundamentally qualified as a Obliegenheit. If the contract is terminated
by the contractor due to the breach of the cooperative obligation, the contractor may claim
damages. The hirer obtains the ownership of the work item by supplying materials; if the materials
for the work is supplied by the contractor, the hirer can get the ownership of the work item if he
has paid the material price. The risk of materials shall be distributed to the owner,by contrast, the
risk of the remuneration shall be determined according to whether the work needs to be delivered.
The hirer may terminate the contract discretionarily before the contractor completes the work; at
this time, the hirer can claim the right to remuneration as agreed in the contract, but the cost saved
by the hirer due to the termination of the contract shall be deducted.

Keywords: Work Contract; Defect Liability; Title of Work Item; Risk Bearing; Discretionary

Termination Right

(FTiEmét. TR E)

133



