A] D0 HE AR U B (B BR [ 5 ) 2 HE
EESREBRNERILLR A Fils

KA
SA1% FEAR 6 ES
EHRET,

o

PR 5 Er, FESEEBRRALANRAMN
e, T b B F A IENZAL
e 3

W OE ETMR
ﬁwmm%IMEm,Pﬁﬁmmﬁfﬁz
Mgt F H MK L AW ZRBAZE NE LA RH T, ELEITT THRILEIR &
%T,ﬁﬁ%ﬁ%X%ﬁﬁLH%%%ﬁ%%ﬁ,m%%%ﬂ%ﬂ%ﬁk%TPﬁo%l%i
FE KA HER TR IR 4P T R S A AT E 0 8 R e K, AL T 1R T T A A A
%%KfﬁK&%iT%Aﬁ%M o [ 3 A 6 Z 5| NHE R ST AL TR A A9 B
ESMEE, XAML; XS4
[ XZE4HS ]12096-6180 ( 2019 ) 06-0087-19

BB, T

FERIR: T FRILPEALD
[ XEkiRFIAS ] A
AT

[ FE4r25 1 D956.536
A

FIPULAPERUPRTVEE,  1F 9 E ik R AR [ oK 1 [ 5 5 B A RN 1 il
BHAMRNME XA I AU ZK SRR G A . HRER A 55 ]
VI FH R E 1 DL K

jilll3

51

HHSRBEAR 55 512 55 HEAR
N CARF A 4 T4 78 T U U 78 56 A e IE 21, BLY
PERIHLT S

PR i )
 A] T 00 AR ) 8RR
H 2% (Dumoulin,

(—) &HE*
— AT, ATHULPERI QIS E 2 16 0 ik [ 23 il
PHiEN Molinaeus), T Mﬁm%$ﬁ$ﬁk%&?kﬁb%mﬁfﬁ@ﬂm%ﬁlﬁ«%iT
VAZSHE, TEPTA W I E H B ) I o —— L i R

JEEIY 55 7.47.1 FIRRE.
PWAF B (D19, 1, 43 % D. 19

CAEHMANT ki,

L
= trae i A N PN 2R R 6
[(ELTH] BRI “RIEME R T ELOBERGEH LR S EETR” (W HMHES: 16BFX154).
(1) Zimmermann, THE LAW OF OBLIGATIONS: ROMAN FOUNDATIONS OF THE CIVILIAN TRADITION 829 (1996). 77 W siihAy, i fiLi
WMBEZHT CEUITED
1, 44) [f1)3 K. Konig, Voraussehbarkeit des Schadens als Grenze vertraglicher Haftung, in: Leser/Marschall von Bieberstein (hrsg.), Das
87

WS Dk g R T RA TR RN AR AR L . A WL RN,
Haager Einheitliche Kaufgesetz und das deutsche Schuldrecht, Verlag C. H. Miiller, S.76 (1973)



FHENG ZBREEITIE

e K3, AT DAL T HoAh &[] TG OL T, 0035 T 2 AN R BB W £ . 78 H AR EA
B RATERITE T, 55T G B HH B AT AR TR 2 Se b R A RO B o ) %M i I 1
R T A R0 05 1 5 £ 0 1E 4 VAT 2R AN 28 . Il A 22 A LR T 1546 £E 13 1 vb DURT 1L
NS HHT TR Y A, T R U R P R L R R B, R TR
T B S AR S R AE T RMBIE, BE A BRI 2 AN BRI R . )
ZAE )G, EEEE AR (Pothier) fEHHMT 1761 F1) (FriEw) Sk s 22 W S — ek,
FAEZA A (LT Jeikd) 5 7.47.1 M. ' WARRUCN, WERAREWAR A (T Tk VE
TR, RRXTERABTHER XSHISH, 8 £ RN EEM AR AR EE A $H
SIEAT, B R 5 AN OIS B SRR REIBATIE S, 155 NUW 45 20 I AR 5245 3175 L& 1)
B SR AETE, RO HRAEANGS AR EN st 7 (GEE L) Ry T 9%
B, B FEXT AT RE A T e« HEE 1150 264 “fisS AN BT e A2 6% NG IRVE
i, {345 NASORHAE T 374 [RI s i 151 0L 35 v 0 D0 45 5 5 ) S e £ AT, 7

(=) &E*%

I [ A T TR RN 4G T 1854 4 1) Hadley v. Baxendale %6, ' fE4 S 2 B, LKA
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(2) Ottou.a. (hrsg.), Das Corpus Juris Civilis, Bd. 6, Verlag von Carl Focke, S.99 (1832).
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labyrinthi de eo quod interest). Konig, Voraussehbarkeit des Schadens als Grenze vertraglicher Haftung, in: Leser/Marschall von Bieberstein
(hrsg.), Das Haager Einheitliche Kaufgesetz und das deutsche Schuldrecht, Verlag C. H. Miiller, S.76 (1973).

(5) [3R] Al (RIERUEEARL: W, & @EFIARSEF), KK FE, EEH R 2007 40, 5 659 T,

(6) Zimmermann, THE LAW OF OBLIGATIONS: ROMAN FOUNDATIONS OF THE CIVILIAN TRADITION 829 (1996).
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(10) Cornish ez al., THE OXFORD HISTORY OF THE LAWS OF ENGLAND, VOL. XII: 1820 —1914 PIVATE LAW 541 (2010).

(11) Simpson, Innovation in 19th Century Contract Law, 91 THE LAW QUARTERLY REVIEW 247, 274 (1975).

(12) Kénig, Voraussehbarkeit des Schadens als Grenze vertraglicher Haftung, in: Leser/Marschall von Bieberstein (hrsg.), Das Haager
Einheitliche Kaufgesetz und das deutsche Schuldrecht, Verlag C. H. Miiller, S.83 (1973).

(13) Saidov & Cunnington, Ferrari, Hadley v. Baxendale v. Foreseeability under Article 74 CISG, CONTRACT REMEDIES: DOMESTIC AND
INTERNATIONAL PERSPECTIVES 322 (2008).

(14) ViR % - FELEGL =1 (Theodore Sedgwick ), FEEHIN. fE5K, T 1847 fFHIRT IRAFHEIIHIL) (Treatise on the Measure of
Damages) #—hit. fEFFULMEMNTTH, ZEaErkk T WA CRE ST T RSN, IERR T RS RIHRISE . GEERER) 1
MRS SC % 5 i A8 M 0 AT 1 DA U 2 ) (Williams v. Barton, 1839). fEiZZh, EEIGH, “HiF R 424N EIT 4H AL
FHREHH7,

(15) Saidov & Cunnington, Ferrari, Hadley v. Baxendale v. Foreseeability under Article 74 CISG, CONTRACT REMEDIES: DOMESTIC AND
INTERNATIONAL PERSPECTIVES 322 (2008); Teeven, A HISTORY OF THE ANGLO-AMERICAN COMMON LAW OF CONTRACT LAW 195 (1990).

(16) Konig, Voraussehbarkeit des Schadens als Grenze vertraglicher Haftung, in: Leser/Marschall von Bieberstein (hrsg.), Das Haager
Einheitliche Kaufgesetz und das deutsche Schuldrecht, Verlag C. H. Miiller, S. 76 (1973). 1825 4F (%5 Hrc RIEH ) JESCRRES 1928
255 1 N, “When the debtor has been guilty of no fraud or bad faith, he is liable only for such damages as were contemplated, or may
reasonably be supposed to have entered into the contemplation of the parties at the time of contract”.

(17) Perillo, RobertJ. Pothier’s Influence on the Common Law of Contract, 11 TEXAS WESLEYAN LAW REVIEW 267, 276 (2005). ZE
AR EIR Y U R HL) 5 1150 %69, “the debtor is only liable for the damages foreseen, or which might have been foreseen at the time

of the execution of the contract, when it was not owing to his fraud that the agreement has been violated”.
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parties, and not speculative profits, or accidental or consequential losses”. See Simpson, Innovation in 19th Century Contract Law, 91 THE LAW
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Einheitliche Kaufgesetz und das deutsche Schuldrecht, Verlag C. H. Miiller, S.85. (1973).
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(40) Geest ed., CONTRACT LAW AND ECcONOMICS 226 (2011).
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(42) Treitel, REMEDIES FOR BREACH OF CONTRACT 160 (1988).

(43) Treitel, REMEDIES FOR BREACH OF CONTRACT 160 (1988).
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BARILE N AT HERR I s i E R 2 S, b, FE¥E R L, EEVA PRGN R, iR
R 8 1Bk AT B K, B AL R T B Rk R AR I BRI HIRE 4L & (precise
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The Value Orientation and Institutional
Arrangement of Foreseeability Rule

—Centered on Comparison of French and Anglo-American Contract Law

ZHANG Jinhai

Abstract: As far as foreseeability rule is concerned, French and Anglo-American laws are
representative models of legislation. The justification theories in these countries such as agreement
theory are not convincing, so it is necessary to reappraise this rule. The elements of the object of
foreseeability and the probability of occurrence of loss are inherently indeterminate. Under the
background of foreseeability rule, taxonomy of cases and determination of the compensability of
different kinds of losses are of significance. The French provision on exclusion of liability
limitation in the case of gross fault does not impose heavy burden of avoidance of risks on the
obligor, and protects the obligee’s expectation interest adequately. Whether we will replace or
modify foreseeability rule in the future or not, it is necessary to stipulate exclusion rule.

Keywords: Foreseeability Rule; Justification Elements; Taxonomy; Gross Fault
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