Elfrfi AT EFMZIAE N FiF OECD/G20HY
BEPS — ¥ FAHZE

5

%ﬁ i

&

’

OE. Wi LA R BTG W R E LA — 3% e W E RAERLEY 55—k ALK
Y8 A8 K A58 VA By AL IAZ S Am A8 2545 ( BEPS ) — 8T 5 R A T BERALIK % i £ L ag 37
AR, (BEPS %12 ) & Lk ARG B AR, {2 BEPS — 3T 7 FAE REFAATHIANT X
BH, REETETHEERED YRR NS EA BRI FFETRGEAABRIZYH RN, B
WAL HZ RN, a5k 2R, ENTERRMAK SR LZEREX, ABELSEE
A SAENAETFE, NHEENS EAAEAE— RS LR R, LA RTT R
S ARARX S B, BABAZE RN, B (Fl) KAZZHEERER, B (&
P ) BN £ B vh RO B AEHL,

%4%8i7: BEPS; BEPS $#1 A% ; R E3; 343 ; MEFEIREN; AR
RM ;. BRALE BRI 5 A X Bk

[ HE4r %S ] D996.3 [ XHtifslas ] A [ XEHS ] 2096-6180 (2019 ) 04-0059-20

515

H 2008 FHR K eRb il LAk, B E PRI R0 R B AZ v A E % (Base Erosion
and Profit Shifting, BEPS) MR M NMRZ K. NITHAN N, FEET 2010 FEZ 06045 1 4
MK F R 45 & 0% % (Foreign Account Tax Compliance, FATCA), 465 5HAh 115 MEREE
T (EURFIEIEMNY (Inter Governmental Agreements, 1GAs) UUR#HBISERE. 2 &ES5REAH
21 (Organization for Economic Co-operation and Development, OECD) f#ll5€ T (LRI & brifE)
(Common Reporting Standard, CRS) Hl (B4 AT B Z 1) (Multilateral Agreement for
Administrative Assistance in Tax Matters, MAATM). RNFT 5 E 2 78R, —+EEHR] (G20)
OECD T 2013 FJaz)) | “BiIREMARE AT stk 7. 782015 4 11 A 15 HE 16 H24TH)
ZIEFIES F, G20 415 N IEAIk#E T OECD KA FIBLEE = AN R E 4 #2 — i+ 07 58 (B3 (i
FEVEFE B DLACRIEE 15 TUATBNHRIM 13 k). 20174 6 H 7 H, (SZlRLUL 2% 20 s it LA

CrE#TA ] MRIERE, R, SAMERTFR G R F B IR, LA S0,
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B (LB SR AR R R 1) 210 A2 CRAR (BEPS 21 AZ)) BLMLD #HXBEZ A AATEE
BARAT, 76 AE F A X BT REILFSE T A%, Y E B R R K AR E
IF2EE AL RIS, (BEPS ZIUNZ)) SEBL T BICRZ 1 BRI R OR . YEl &) M — k2L &
PESPRR, Fr g — 5 D At S R SCR g BRONAT I [ BB i 2 1T 6 4]
B, P AR TE R D BEPS —Hi T R K (BEPS i AZY) (R Bk, ) EBRBE I FEA N,
FHESH [ PR A i 2% L IE PP 008 B SR BT O I 2 IR gE— I Bk 30 1 U

—. EFRHREIGLE R FERERE: HREER A —iniE ENERERL 5 —in

— AR, R E AN G ATEXGA RIS 2T 1899 48 B4 37 AN &+ 4k 4, © BAR— L[
FH 19 AR s B B B XCAR KL, (AT SR 0 & LR E EARTED
BRI RS, U2 i AT 4 £ (1) 2B 4 T 0 58 — Ut SR K 5 o A $ i k. Y 1923 48, Y
fEZET R O RREP DR 221 Bruins 203% . #R K221 Einaudi 4% . EHME LLIE K2
f) Seligman ZLHZ MG K 2 1 Josiah Stamp 85 1) ZHAL TR (bW EAEBII B R TIEH. © &
1 1923 4E5 1928 EMZ X2 WITIE, ZE R TAEAT 1928 i [H bRECE GBcA FERT &) #2587
4 NVEAB K LITEAS, BRI O T 8 S 7E 5 B A3 AV = AERE A ¢ B B3 77 T () XL B AR 7 ) (5%
T G AR T8 T T AU AR AL W E ) (SR T ERL S5 J7 IR HEAT AT BUE B B R WrsE ) A1 R TEAE
BT AT WP Bh B ), 5T 1928 FEEH W LA TFI L B 27 EARER T )38 G0 X = AE B
By 1 [ PR BB B XKl . L ETEAR e e 1 IR a5 R0 (benefits principle) 1E R HE
PRECBCEA BRI, BOARRR CEMED WA T EAEWNRIFEEAERL, Tl (7D N T EE R RIE
TEFL o [ PRIEHE A B (R 23 S J5 T 1943 S50 1946 HEH T (5& Tk G X6 B 19 X E AR B I i e v
AN GRPEEHEA) PLI (T o X FrfS AV 7= X0 AR R 1 P e YA ) .

RS R ARG, ERRBCEAELIERE. 1961 49 A 30 Hit 4K OECD & [F frbt i 2 J5
A, GREESS I BRI PR UE B, DAESDE PR 55 5 . OECD T 1963 KA 1 = T8 R 50
B €Tt G0 BT A3 A AW B IR B B 2 YA ) (Model Tax Convention on Income and on Capital )

(1) OECD, Ground-breaking multilateral BEPS convention signed at OECD will close loopholes in thousands of tax treaties worldwide,
http://www.oecd.org/tax/ground-breaking-multilateral-beps-convention-will-close-tax-treaty-loopholes.htm (last visited Apr. 3, 2019); see also
http://www.oecd.org/tax/treaties/beps-mli-signatories-and-parties.pdf(listing the 68 jurisdictions, plus eight other countries that intend to sign
soon). The Signatories include the major OECD and EU members(except for the US), China and India, as well as many important treaty shopping
jurisdictions (e.g., the Netherlands and Mauritius) and tax havens (e.g., Singapore and Hong Kong, China).

(2) Friptk: (HAEBFELRBKEFNR T EEFEE (BEPS LU AL)), hitp://www.chinatax.gov.cn/n810341/n810780/
€2664090/content html, I5JF V7 I IR]: 2019 4F 4 7 3 H.

(3) BEaiHr: (EERBLLZ), mSHA ARtk 2008 £, 3% 61 Ui,

(4) Reuven S. Avi-Yonah, Haiyan Xu, 4 Global Treaty Override? The New OECD Multilateral Tax Instrument and Its Limits, 39 MICHIGAN
JOURNAL OF INTERNATIONAL LAW 124(2018).

(5) Sunita Jogarajan, DOUBLE TAXATION AND THE LEAGUE OF NATIONS 19 (2018).
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CFH% (OECD PEiaA ). ZiiAig ééF 10 RABT, Bln—IRABIT A 2017 4, HATRP &
BEAT BT T T 2019 4EH A5E k. ©

WK B R ARIAR T I BRIk B, AR VR B [l e X B R S i) @ — ik R 218 . AE 4 1H] S 45 [ PR
BH . OECD. XIPERIR IR ZE MR A EEAl b, WA E T 1980 4EHEH 73T S0 AR (o8
TRk E SR K e I%Iﬂﬁﬁ’aﬂé%ﬂﬁﬁﬁﬁ] E?FEZIK» CRRR B BB ZEA) 5 (UN B
maztx») FABIET 2001 4EL 2011 4E4ET.

S A RLHT 4 000 %AIFTXXJﬂﬁEWmZ’JiDﬁL%/A DA ) A e R R 5K (R RSN, RN
ﬂ%ﬁl) ) (UN WrEiaA) NiEA, ZEabbimkikElyx (EARmEE. ERED # (OECD
ETEA) FEEA LﬁbﬁifﬁﬁﬁﬂﬂL$ﬁqﬁ%éﬁiﬁkf FEREE B 1 P SR BE ARG
FOXUEAERL, AR IE, ST WEAMER RIS, B IR A R E BRI S o

H—, BTKMRZEEL (BEPS ZIUAL)) MEZAUBNKL, FAEFEEAT HE 7 ]
AR T AR 1) 77 B BBOR, [ 52 B A AR I G —fis e DA 3 il P XA B 2k 2 (AT
Mo Biltn, HELeFREZOW G| bR, AR AR E R RSN ER . — 28 T BE Ky i
FALEAE A R EE RIS ab T35 AL, B TR AR [ 24 w88 BRI B E 5, A R
A 2w S AL AER o

H=, BRI AT 5 RGBS MR . Fltn, fE25E AR (CFC) 5%, ﬁ?%ﬂ
AF S5 BOAL 3 FANEN 7= F 2 EAT URATE RO RI U A0 Js of B8 A% 55540 PR DU 5 AN 3 SRS 8 e ) 44T

H=, XCABMAR R AES E AR IR A, SEBUREMINR ™ E. I Tﬂlﬂfl‘ﬁqﬁ
SR LI 26 A R A T E A AE AN S E L AR I . — BEEAAETE 2 E R R

BB BRI AF], WIATIOA KL AR R 7o B, SARALT A7 22 (85 B 2w #E 5L L3 — K
AT, FEREWAL KT AT, SEETA A Lo A w) SRS AR AU 9 . R 3L
T A 5620, 36 E R AT AR D EE B AR B . AR L B0E, Hi o A m WA AT

IR BEASAIRINC . WY 225, L A FATEHNRNG EOZ D~ m AL T 22585
Nt —K, B 7E R L XUE AR A XA B HCR 20 2 B KSR B 2 W R B A SR Z01E 22 [ B S7 1 ]
AT, CAEBI DB B ASB H B 3, #5 E Y AT R ] Al A m R AT
TRA 4R (hybrid financial instrument), 1X 2845 ZC7E S2AT E B ACA RTHRFN RS, 10 72 32 i [
RN S o " LR EL R B RN AE T, SUHAALIEE T 20 thad 20 4FA%, 4 E bR 5 A
BB ARIE, XL FL R B AE T G o0 [ FRBii, mAEXE AMER . (HIXFEL R 1 5

(6) OECD, Model Tax Convention on Income and on Capital 2014 (Full Version), http://www.oecd.org/tax/treaties/model-tax- convention-
on-income-and-on-capital-2015-full-version-978926423908 1-en.htm(last visited Apr. 3, 2019).

(7) United Nations,United Nations Model Double Taxation Convention between Developed and Developing Countries, https://doi.org/
10.18356/a545408b-en (last visited Apr. 3, 2019).

(8) Michael Rigby, 4 critique of double tax treaties as a jurisdictional corrddiation mechanism, 8 AUSTRALIAN TAX F. 301 (1991).

(9) David Rosenbloom, International Tax Arbitrage and the “International Tax System”, 53 TAX L. REV. 137,164 (1999).
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URAEASE ) L B B AT B D, 27 B B2 5 SO N 7 24 LSO 24 4% OB 32 2 Ji U S RO 3¢ CRRAR B g
NIE AR FE B, RSN E G REBR) IR —k (552, BARZT R, B
AR F 00 Y MR, AR IEBICEFRII R, W EEXCABCE AN “ R EEAE” %
R ? T AHTR S, RULAE T S A B R RRB AR, GRAJT DUE R SR 4 AT 5 =
(B —DIRERL . A B RN R G R RE B 45 7 4 26 T o I8 RV 4 240 — D5 TE 4 20 o — T 28 AR TAE A 28
S EAREEA NAE. B, BE RN, UL KA AIET S b 2R A
ST e A [ 43 38 2% e AR SUA B SR L i 52, FL R RIAE T BSR40 5 XA 53 0 7€ 2 (A1) B
A, TREIBISOR AR BRI B — E BN, — EAS SR Hou 5 = [ B B B T 4
CLE I LB LI 4 240 [ o 1

H, YO A Tk v =M 8 =30 UL B R . ROABCR ZAEAT /& AN 25 20 [ O
ST P R B S 4 o AR T U ISR A5 2R, R B JE 20 R %k 22 15 5 = T B B A &
TV BRI, XGABIR L R BEIM R P 4E 20 2 B I BCR &R, (HIE SR = APl EE K 2
) = A B2 A Gl o RIVASE =1 S0 o (R0 5 ) R RT3 i XU W s e o, ELSE AT R i A i ik
L B e, Y Eiltn, FE R E RBIE Z BT T BB REE S, HREAES
[ e 228 s s 1 N E B SR RLE . AERMIETE T, B THEIETHOME, S0
B RKEZILE L.

HA, MAFWFLTEEHAIRITE B K. 55 BHAR B A BRI I s
HRT, IREBEZFON 7G| EFRHE . s A E A EPRsE 4 7. RIBUCE BLRE ST IR
WO B RAS,  SEATIN AL ) FE BB i 2% - H AT OGL E BB 20 B 4 000 24>, 5T R
B KB NI E R BBBEE 193 Do A EA RS A EBA R, Bk EwE, R
ARET 18 528 DXL ZLL), A R e A BRVU F N Ay [ XX . Rk, AT 4 000 2425 41
B 21% 00 E B0 X . EITROARLABT, IRAESCILE PRI A B i i, POy A
HHEBNERNT WA TR AT R LM E R TAE. ElEEEL T, — XA
W 2% 20 TR B 258 KA BEAE 9 28/ = 4AE IS ] . [AItE, OECD R H5K5 BLYE (Angel Gurria) 2013
9 H 5 HAEEMEAE G20 415 NI EatdRth, “ AT B TR 5T 2 A 4,

(10) Reuven S. Avi-Yonah, ADVANCED INTRODUCTION TO INTERNATIONAL TAX LAW 59 (2015).

(11) See Albert J. Radler, Most Favored Nation Concept in Tax Treaties, in MULTILATERAL TAX TREATIES: NEW DEVELOPMENTS IN
INTERNATIONAL TAX LAW 1-14 (Michael Lang ed., 1998).

(12) Chalamish,Efraim,The Future of Bilateral Investment Treaties:A De Facto Multi- lateral Agreement? 34 BROOK. J. INT’L L. 304,
304-353 (2009).

(13) Reuven S. Avi-Yonah, Haiyan Xu, 4 Global Treaty Override? The New OECD Multilateral Tax Instrument and Its Limits, 39
MICHIGAN JOURNAL OF INTERNATIONAL LAW 126 (2018).

(14) Reuven S. Avi-Yonah, INTERNATIONAL TAX LAW 404 (2016).
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FATFAHESE BT 4 000 ZARUABEL, TIEA X EE—d g " Hit, Ex
B 2 2R O AR A AT

HoN, BOARCR L2 T B X ERUR N, ZAL T E BB E 1R, 380 [ 0 s E 2w A
BN ORY, PO ATRE S 78 20 A E BRBUSCE 1R sk R B0IRTIR , SERt DR itk . e A2 M 47
T I B R AEBL I H (.

PRIk, 5 PASCB A B0 3 SCRESAR L, [ PRS0t 3 SCI AR ELRESD o BXGA F SCH
Fo RGRBERHAE 15, 3 BOE PRt isk d O S AL A AR S e ) XU AR (14 18 o

—. BB ESILEXFAR: BEPS—HiTAE

HEN 20 22 80 FARLUE, B TE BEARM E BN AL 5 IR R e, % e B BRi o il
S RIRA ERD IS WO A [ A 1 2 T A SRy ) e T ARAE T A% 48 Tl
Fhgy, TEIEASEEE R YR AR AU EIRENE R H i 2 S R B EEAR B A 54k m
eI s, fE—w B b, EERBISONEE 32 X557 UL R & B Bk 2 18] 1) 6 R e — AR S i
TS EAEFSHEARMEEEE.

H 1923 FELR, EFRBLE 1 3 e & T bR i B A " WEAERL W, RS T E A R4
BRYGCHE s b o SR, SO XU AR K 5% 70 A R A 5 BT 0 I 4 ) IR R AN E B
7 ) ol AR PR R B A ) . E IR U AERL, R WEAERL, #5 BRAERL R W AE 1 .
DR, ] s A 2 BOE 90 Bk U AN E B R, 1 A A S O AN AE A [ 3 it A 2 5 BOW EAE B I 5
el . 7

2012 4F 6 H, G20 4 N 1B “BUIERMARER TR, HZFE OECD fi st A
B, OIHHA 2013 F1EXE3), WE 15 B4Tahikl, B 34 4> OECD &5t . 8 1~3E OECD 1)
G20 RGN 19 M HA R R E S, it 61 NMEKZ 5. hEEL OECD &Rkt S -5 2 5
H, 5 OECD EZZA SRR LS. 20154 10 H 5 H, OECD &kAi T BEPS —#i 177 %,
7E 2015 4 11 A=BFWES F, G20 415 N IEUki#E T BEPS —#i 77 %, FEFEFT OECD T
2016 EHIHIE B —NEEPEHELE, DIFRAE G20 1B 5% b [X REfg 76 4 35l Sl BEPS AH G
UL o ARATTRT ARV Rl A 3 S B USOZ B BRI B S S IE BB e 4h T, HEER T T 2017
FERH IR 2018 SRR A S He vty 1

(15) OECD, G20 Leaders’ Summit:Growth and Global Economy, http://www.oecd.org/g20/summits/saint-petersburg/g20-leaders-summit-
growth-and-global-economy.htm (last visited Apr. 3, 2019).

(16) Reuven S. Avi-yonah, Globalization Tax Competition, and the Fiscal Crisis of the Welfare State.113 HARV. L. REV. 37 (2000).

(17) Reuven S. Avi-Yonah, Haiyan Xu, Evaluating BEPS: A Reconsideration of the Benefits Principle and Proposal for UN Oversight, 6
HARVARD BUSINESS LAW REVIEW (2016).

(18) EFEFIS LR (G20 40T At BEPS H 4 )7 %), http://www.chinatax.gov.cn/n810219/n810744/n1671176/n1671196/c2003874/
content.html, #J5 Vi E: 201944 A 3 H.
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BEPS —#i U7 il & 1 A B SN b B SR 3R R AR 2 /5K, A2 B e il s B L
RERR S, AR T — M2 LIRS [ PR SObm #E R 58 — IR SR 2, RO [l B 5 B2 L i P
HRA WA . " BEPS — 85705 R M8 i A (R AN 7E 250 08 3 R AR AN (8 QUG U AE R, [
P 4 0 2 52 1) FEL B s SR DU, 9 2 B AR S A TS 52 2 S A s s R e U A B
£ BEPS — 477 o138 T 7o kI, 2

BEPS —#i 77 S5 10— B 7 X SRBR AR AR (0 VEHERZ B 3, BARARE (O AR HE . 3X 15
WAT B TERI T4 7 N ST s

O R AR . B ARARME B AER ARG 0L T, AR AT SR A BB AAS 2 0 HoAth
[ S8 AR AT . BN, 35 5 BT TR (HIBEMI S RYER R, A AT A E Rk
B € 1% 6 AU [ T8 T 1) S IR v, DUSEAE S SN B P2 Bkl b ROt T v A7 S Bl e i
55 6 BT (BT IEBIS SR LR A 3 T ) U2 1 B BB SR 20 25 3 R e iR, 45
A FEFEPBERL (treaty shopping) 174, %5 13 WATEN ) (R ikt STREANE Ik ) ME 7K
R H A A E L X RSN (CBCR) ORI R ARARHE. 55 14 UTEh TR (43U ol
AR BUE T 55 L08 RIS BRI i AR AE

5 IR R B T R A ONER T o IXRFE MR AE S 2 BT AITHR) G BRVR A I %
Herszm ), 58 3 WUTEh R ChEA RO Ah E AR D, 28 4 BUTshitRl G R RRLE fnER
ANHCAT SR IR SAT S BB EAR b T DABR 1)) A5 12 BATh it &) G4z J ) . X 2e47 3 it &)
GraiR A R E R LR, R T 2SS E A R SIIE R T IS T LR HIER AN H A K 0
SCAT R B R A BLR SR T 9 90 B A8 W AR R AL 7 B AEZR . 55 B AERT 1L BEPS XU 47 T AN 1Y)
TRARE 58 4 AN A, 5 — S it P (V2 W B 3 15 A8 S 45 R 07 R — BUOBCH Ty 1) i ok BEPS
] o

5 = AR R E bR e 30 AN EIBS “Bk” AR ESRRW. Blin, 55 8—10 WiATE)
TR (R HE AL EN R PR THEALENIEBCRM T (G5 HIELE N fErR) KEIT
flo BE2E B R ORES [ 4w ALk tr a5 R S I E NS ULAS, BEMfELe s s s Ak A A E 613
R o

S VUK 24 OECD Bk 40 M HAHE SR I 2. Bilin, 28 6 WiATshit-&l (B bRk
AMBRAIRT) FRUCKH LOB GBI s FIFRH1D 430 PPT (FZH KIARHE) 23N
OECD 7Ry 2k %o 25 7 BTN (B i AN RUEER B SR 0 (OECD P fuA) 2
5 ZME R BNV L BEAT RAR B . 57 2 T3S 2 IAE (OECD MhEfuA) FANL
TR SEARAT RIHE «

(19) OECD (2015), Explanatory Statement, OECD/G20 Base Erosion and Profit Shifting Project, OECD, p.5.
(20) Reuven S. Avi-Yonah, Haiyan Xu, Evaluating BEPS: A Reconsideration of the Benefits Principle and Proposal for UN Oversight, 6

HARVARD BUSINESS LAW REVIEW (2016).
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LA R ISR ERLH . Fan, 5 11 BTk (AT R % BEPS) AU i HiE
FIBUCEE . 7635 304 BEPS W42 M0 FBL A3 W Bh &% [FdE i 24 T AP BEPS U453
RULL BEPS S il $5 i A [ (O 2 o 55 14 TUT 3 TR 5 A8 08 53U UL AN 2. i,
NI S SO HE 32 M A%, 5 ol o A It e IR b 4 75 T

SN it ARRIR AT S IAIP B B, 25 15 BT shihRl (filE 2T 0 sl
FAMZIARNA) T T AL EENE, RHZUAZRBIEATH, EUURREZZA A
AMPRHATAR . T LA, AT SR e L m i TAE ML, Sih e BRI S 50t 50T &
BN X0, 1 BUTEITHRIR S N TS Bk D) THE T O RUSORIR AT
PE AIBOARGE T 55 1 BT B iH Rl A A 1 RRRAE , 387R T RS2 5 7 AE 1K) H 5™ IR ) BEPS
PRALHI OGBS AT X AR R IE T T B R BRI BB R (i S s, U
AR AL SR M AE L) o T B8 22 10 R AR 4 T BEAL B A S v £E NEX 5 S4B HE T BEPS HYE
%, OECD 5 G20 [H 5 [F) RO 8074 5F (1R FE A 5 R B b AT S8 M 0 #r . FRRERLNG DLz it
R AR s . 2

BEPS — i 77 RN AEZ UL R Z R ZREERIR AL BRR RS 1 bR o i Js )k
57w, WAREL T EER S RS S A, EhrE, BEPS —#i¥ 5 RAHHZ OECD.
G20 HIE A E 5 HANS 5 E 2 A TSR B2 Wi, B3 88 % [ 76 J6 6 9 48 N ik ok T
[ Bt e e — b AT o ) AR R ) 2 I HGRIF AN LS . R, RTINS Z . SRR 28,
BEPS —#i 1 J7 S Xt S WU SR TURA 5E 1 APt 17X S U R ) S TN 3 - i Sk B P
TEWAIRER. 38, EBEEWEEE AR REIGRIARY K, He T e 52 BRI BONTE R AT LA
& AR Ry B R

=. BEPS — i FAEEMEREIKR: (BEPSZiAA4) (MLD

NWHEBRSATHSE . EAYMEL B E00 B 32 e LB, OECD MREEZE 15 T
BEPS —#iF 7% (il H BT AR A LRI 210 AZ)), T 2016 4 11 H 24 HRA T (5
TR S% 20 M D HE Tt LA LB SR A RE R I 2 A A L)) . ZALRRIE G20 MK Je4T 4T
K 2015 2 AL, 4l 100 2AE KX (B OECD i E. G20 [E A HAh Kk ik
EFAM KR EZ) ks 5EzemEE. 2 2017 4 6 H 7 H, (BEPS ZiIAL) MRS
FACRAE 2T, 76 /N MM X I BURRRIL [ 2EE . &5 i 7 Fr3EE 2 51 OECD

(21) OECD (2015), Explanatory Statement, OECD/G20 Base Erosion and Profit Shifting Project, OECD, p.13.

(22) Reuven S. Avi-Yonah, Haiyan Xu, Evaluating BEPS: A Reconsideration of the Benefits Principle and Proposal for UN Oversight, 6
HARVARD BUSINESS LAW REVIEW (2016).

(23) OECD, Countries adopt multilateral convention to close tax treaty loopholes and improve functioning of international tax system (Nov.

24,2016).
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B E L MR FERAE . P ESEESER R ER. 25 S BRI RS H AR
FEEZR. FN S EFBSBB A, 2V AL T 20187 A 1 HilgEs%, ARicH 87 MEE
., 2

(BEPS ZUAZ)) BEMIREZ AT R, DOl Pl A — 8 o7 2k S 5 B & 2041
St BEPS —H#iF5 %, M AN =B ik FIAE N IR Bl 20 & B4 20 [ w] A 25 s ik ik
AT BEAR LN 45, T G A0 45 24 1B 2 18] J5 S XGA I R« (BEPS 210 A2)) ARIA KA
BIEVOES, WA HBESERIA KL UK. ZALFET 5 o renlamii, « 2 R IAT B f i A
U AEA ) W SCRE AR A, ETH BRI SR I B SO AR PR [RIBF, T7 AN 25 44 0 \ Je i 1
WERLSEAT O CRLAE I8 I 6 Wl 45 T BOIR IR 26 20 3R R ) 58 = [ 5 IR 52 I TR R 2D 3 Sk
HAE BB AR AL 27

(BEPS ZIUALY) 738 7 &, 339 K. HLRAERLE I P K 5B 5% 20 #H 2K 1) BEPS — 4
FIRWAZ O E SR ERTE (BEPS Z10AZ)) 133 T 7840 )ik,

B (1 %25 2 %) BIEWE (BEPS ZiUAZ)) BB EHE, & XAZHMHIA
T, IR E AL R AR R 8 SORTE (1) — M BRI

BE (E3%KEHES %) Mg T BEPS —Hi+ e 2 AT sht R B 5 1R &
(Hybrid Mismatches). HH1, 55 3 2#lE [ iE S (Transparent Entities), 2 4 s5H@ 7 HA M
HE RS0 154K (Dual Resident Entities), WIRf 7 BRI FTHAN: 55 5 %M€ 7 BRAEAER T
WG (Application of Methods for Elimination of Double Taxation) .

H=FOR 6 K25 11 50U BEPS — 85177 2 56 6 TUAT 3 1R ek 25 1) 2% 291 F ( Treaty
Abuse) [1#l. (BEPS ZiAAL)) JFEHE 6 k48 H, BBRAMRER = BEEHBRAEMRL,
WA BEAE A EAEB B EFL RN 5 7 %KHE T AL 2 B (Prevention of Treaty
Abuse), HA1 55 1 WUFIEE 4 TiRE 1 F 2 B bR e, B AP %200 25 8 TIZE 13 T LICOECD
EFEA) 510 26 B 1 TR 6 D NiuA, HE 7 HRKA RS (LOB) 4#;: 5 6 Wi
VF LOB 2% H T#bat PPT Frd. 28 8 25 1 H#%1E22 5 (Dividend Transfer Transactions) .
59 SFHE T AUME T EORIE T ANBN 1 AR By BRI ) B AR 1§ (Capital Gains from

Alienation of Shares or Interests of Entities Deriving their Value Principally from Immovable

(24) OECD, Ground-breaking multilateral BEPS convention signed at OECD will close loopholes in thousands of tax treaties worldwide,
http://www.oecd.org/tax/ground-breaking-multilateral-beps-convention-will-close-tax-treaty-loopholes.htm (last visited Apr. 3, 2019); See also
OECD, Signatories And Parties Tothe Multilateral Convention To Implement Tax Treaty Related Measures To Preven Base Erosion And Profit
Shiftin, http://www.oecd.org/tax/treaties/beps-mli-signatories-and-parties.pdf (last visited Apr. 3, 2019).

(25) OECD,Multilateral Convention to Implement Tax Treaty Related Measures to Prevent BEPS, hitp://www.oecd.org/tax/multilateral-
convention-to-implement-tax-treaty-related-measures-to-prevent-beps.htm (last visited Apr. 3, 2019).

(26) Reuven S. Avi-Yonah, Haiyan Xu, A Global Treaty Override? The New OECD Multilateral Tax Instrument and Its Limits, 39

MICHIGAN JOURNAL OF INTERNATIONAL LAW (2018).
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Property). 2 10 Z5AUE 10T 58 = B 15 B LA I S i FH AU CAnti-abuse Rule for Permanent
Establishments Situated in Third Jurisdictions). 25 11 255 5 T1& H B K20 DARR i1l 4 24 B % J=
FAERLFIAUH] (Application of Tax Agreements to Restrict a Party’s Right to Tax its Own Residents) .

VU 12 2625 15 5008 17 WA A7 2 #iikE( Avoidance of Permanent Establishment
Status), SEBITIARURL), #&5E BEPS —#iF 7 EH 5 7 UATHHRI, & H ARG %
WU IR . AT RIME S 78 WA IR E S, LTRSS A b i < AR BN B2 2R A 22 4HF
NNHL WA Z M . Horr, 56 12 255X & b A e HERT R AL SRS ( Commissionnaire
Arrangements and Similar Strategies), 25 13 Z54&F X HF € 15 20 %8 #2453 (the Specific Activity
Exemptions), 2 14 25&0Xt4 [R50 #F (Splitting-up of Contracts), 55 15 255458 1 55U 55 485 1 H
IS “ S5 EPIFIEHI N (Person Closely Related to an Enterprise ) o

FRE 16 (25 17 %) MEBLUGEEF B (improving dispute resolution), 5 {EV%
SEBEPS — #4177 S 5 14 AT Bt R B HS 16 45 24 15 35 )T S 250 4 UORR DL 1) S AR T 1)
R o IR ECIRARARE S — RIS AR T AR 78 . AT OR SN Ot R B Sk 0 S, 26
BRE 1WA KK RN NBR LA R 732, 30T SRR e 2SR, ¥ e AR 451 T LAHE
SEh. HoAdr, 2B 16 AHE THEMNFEF (MAP), %5 17 0E AN #E (corresponding
adjustments ).

HNTE (BB 18 K25 26 26) FE 73k (arbitration). MIEEE 18 %%, % FAUEH T HRIE
P& ZE AL E 2 8] 55 19 2H0E 1 b L R (Mandatory Binding Arbitration). £
20 SFRE T AP R RO E T . BB 21 FRRUE T AMEEE R R E I . 26 22 SRAE T AP R P &L
BT S ) R 28 23 5 E T AR 7 ISR AL . 38 24 2600 T AR U7 R 28 25
ZRHE TP AL I o 55 26 2T 1 5 I FI e AH 3 1 263K

LT G 27 %2539 %) MUE TIRAKK, AIRAEMtHE . B2 ozt fREE . A,
B8 S5 0T BT IeR 25 B SR A B B AR B MRRERISEHE . B IR AERL. SRt BN E AR SE
fi B 5UCEBRRR RN

(BEPS ZiAAZ)) HIDhRERIIZALI A LA 452 B 2 8] B S kAT 18 . HRIEAEH
(1) 75 A R TE SR B — B AR A I UCE F5, BOE 50T LB B X0% A 20 TR B (1 B BLUs % 24
FICA . FHK, (BEPS ZiHAZ)) N¥ESE BEPS —H#i ¥ 7 R BT RN & LAMEH, 55
SR RAEEH . 7

T BEPS —#i 77 A R B AR UMSE A 32 X, (BEPS ZIAAL)) AR [ JENIMES RiE
PERANGE — . BN S, BEPS —4i 777 oMM BAERUR N . 200 3 XS S ARhs

(27) OECD, Explanatory Statement to the Multi-lateral Convention to Implement Tax Treaty Related Measures to Prevent BEPS, https://
www.oecd.org/tax/treaties/explanatory-statement-multilateral-convention-to-implement-tax-treaty-related-measures-to-prevent-BEPS (last visted

Apr. 3,2019).

67



2R ZRERITIC
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(BEPS ZiU ALY Wi WAAIL T BEPS — 85777 R B AChrE . SACHRE 2 NIVER), 25
RGN LG LIE B 5. (HIFIE (BEPS ZIAAL)) A Sk #l & s AkhriE. Bk, 4i2)
] DL E 32 vk e HERR i AN B IR P R A 2 55k X e il HE IR o FH 1) 2% ol AN T 0
FEYS (BEPS ZiAZ)) HAthFrA 452 B 2 [M4F 2 Bl e . 52, RFchh e i 5%
FR T AEL T

B, ETHEEHEE, 42 EHPEHRREH (BEPS 214 A4)) HHAaEBaiH ok, Blgk
SEYERFRR S SR AT B H 8 253K, (RIS AR D AT L A2 R J7 2T 55 o BRAE 53 A Rl
FE, MEFhOREE ARG MR Bk, a2 EE S 7R, WX A OR B stid T 08
BIR B E T GR A L Y

S0, @i EAUN (BEPS ZIUAL) NEUUREE BEPS ) FIT HE 1) 22 e £ 2%k el
MR B G —M TS EHEEIEIE T, BEPS —H#i 17 MR € BEPS MEHE{E T 2
&7 %8 M HAEFELEIE T, BEPS — #8177 iR i 1) 32 S50 AT A9 5530 F LLAN 72
Rk, AL RYE S B . BRI A AL 45 20 T AT 45 20 [ 25 W 1sck 336 I A s . 2

1L, BMEXS T BEPS —#i 777 R B A IChiE, (BEPS £ AZ1) MR T & & RIE KL
Yo BN, A 4k 20 B 2 (R B E O 2 SRR 2K, W4 29 [ w] DL S HERR (BEPS %
ALY HERAARAES R . X, FE2 77 B R AP ERI T TE T, 429 E v DL ik
FHEDRITT R, (BEPS ZIUAL)) AR, WA S 9 i 45 2 5 2 JUR 9N — ik 77
%o BT, AR —FLAR AL E LS 1A ET7 Rk RS NA R KL %K, 462
TN ES JIH R e 2 B B B AR 3R IR . B TR R 2 e B R 2 SRR AE IR,
| B BEPS [ A PERESE (Inclusive Framework on BEPS) T LAZE & 1P, Y

(28) OECD, Background Brief-Inclusive Framework on BEPS, https://www.oecd.org/ctp/background-brief-inclusive-framework-for-
beps-implementation.pdf (last visted Apr. 3, 2019).

(29) OECD MLI Explanatory Statement, supra note (19) , at 26.
(30) OECD MLI Explanatory Statement, supra note (19) , at 14.
(31) 1d.
(32) Id.
(33) Id.
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N, R (BEPS ZIUALZY) H/NTEME 1ombilvE. LRVERME, (H4FL07 ik
P A RKH E BB RGN Flin, W45 (BEPS ZIUAL) 2 18 5x 2 HE, RA L4
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2055 6 KB ERE LU T BN E 2B AT 5 “Wifsit DR RATT R AR, (B
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BEPS — 777 U451 NHE H R B, CRoh B BBl e st b i X0 32 SGa R 2230 3
SCH RS BARIR, R TEFER A6 {2, OECD/G20 {RMEFE A P 2 N 75 R [ brig
55 S JE RS AT ) P A ME R S Bk il TR BEPS — #5707 SRAFAEVF Z ok il 5 A2 . Pk, BEPS —#i
T I7 BN N E PR BUE SR /. BH NN, MWKIZHRE, BEPS —#i 17 RN S
A BRBUR AL ISR — 2B Y

(—) REFITHANT XI55

BEPS — #5175 AT B iR (1 32 Bk B v ARSI (I 7 AT 3T S 857 1 el
2 (10 [ BRSO B F AR B ORGSR AE 20 5% i 3 R AT B Q13 > DU . 7 (HIX — #5747
Bl AE L RS IZ H AR T B FF AR KT Rl 75 U HE 5512 F AR AR I L A 28 S I AR, i 2
AR B AT 48 04 S AT R - AR

] o A8 725 O A% o JE U2 B ORAE AL S U, B B B o AL, th B RO AMIE R . A2
FER LW —HER, WE2BUGMEE A& H#— B RO BB S /), (HZ20 7 3 EAERL
Gl H1 T RS E bR 51 5 55 [ bR ot ) 2 S BE L2 SRR, A% 45 [ Br Atk i) 3 Ul A2 i B XU
LR, AL I I A XU AME B R bl 2 T A

S HLRAERLE N, BEPS — 8517 S 1K) 32 ZAE 55 5 B AL AN BR W ANIERL, Dot A 42
faPrin s R AW E SIS T DIERL . DL,  FE BBk SR 38 s 1752 3@ i) BEPS 174, LLV&
YR R IAEBUR I o SEBr b, B IF A LU S A B U PAY P48 B8 B B 1) PR B B A o) B 2 i

(34) Reuven S. Avi-Yonah,Haiyan Xu, Evaluating BEPS:A Reconsideration of the Benefits Principle and Proposal for UN Oversight, 6

HARVARD BUSINESS LAW REVIEW (2016).
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AT R A A FEE FRBE EAN ML SR, RS TR B E TR RN R A w) AT
A TR =S, X, BEPS AT 8% & RAKIE P ANES L ORRE T Ui Bk, EFRBilL
AR R FEARON BAT BN A ) B 4T A0 T, FmciE AT AU AT AN TR B AR — AR EOR
AME AR IR, E AL BB R AL BE R i, R RGN EARE . AT
BN ZP I EHBEE. EREZHNT, —SRNZ MISAEH T ENIR . XE%RE, R
MER PR T BTN R e e Ak s . BIE BEPS A7 shd% B8 BE 2 (& U A 1 s it, 5 vl RE i
A A BIIEHT ) BEPS Hlay, B REBISHLOCH B EAR M o 85 05 1H 0 A TG
AT C1H1>27 BRCR, 2 AT IR U 6 S AT A E S DU RCRAT 4

(=) TETHENEED PRI 28] &K dk kA £ R0 238 Bk 52 X 5 R

Pe /N 7 P - 5 /N B Y g N M N A Al T 21 VAR RS S VAT PP R E PN
XEETCEE & BRI . (HTEEFRRGE b, a0 S E 2 w5 B REA 7] K 7 5 1% ok ST
RGN SR, )5 T 2 w) B A T LR T 2 25 1R FH B 5% L0 7E AN [R) [ 2K WAL - o ) DA B3R H
(. O [RI, 2E 25 R E [ bRt i b s [ ) 4 A B =) B L7 A RN B — Ak Al - AR
Fio FEMX—yEEMAE, TS E A R LRI REA 7 K HF AR Z A B RNE, A Gk
IR S5

BER) L, BEPS —#i 175 S IFR$E 205 B A ) LA E Y B — AR OB LA s, 1 2 4k
s I e [ A F AR BE A 7 5 7 7 (BRSSP ok 12 s ) SR P B S R
Kk, BEPS ATZ)CiAfR b AT RS M™% 8 VA AR 2 5K 25 il OO ANERL vl i, FLRT 2 1)
AT R TTE R AU 17 AR NS 4R R R 5 G .

H1 T BEPS A7 30 (8T BTSSR G S7AE 5 1] 20 W) 4R B 1) BE A W] 5 17 A w4 H A 34K
HOAE R JE N 22 B, VE 2 AR BRFE RN, ELFE A B [ A R AR ORIAE 5 AR BES5 1
HME 2 A FR R RN . BSOS A R, DRSS S A SR S DA DS A AR B N A

(35) Reuven S. Avi-Yonah, Haiyan Xu, Evaluating BEPS: A Reconsideration of the Benefits Principle and Proposal for UN Oversight, 6

HARVARD BUSINESS LAW REVIEW (2016).
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AARNY R, A RS ER AR AL JF N B S AE PR e A i . b e, B o W) AR )
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N FEHER), G RS, R A MIE R .

SR, XSG B A BB R I EAEE T RIS . IR SEECRE, BT EEARK
FEHIARL, 51 A F) R B S brig i AR D R g — I B — B AR Ak, AR IEMIRALIZE . A
FEIARSL AR o T % B 245 1R A% 0 ] B A0 ] Ay 58 e b Sy e A o R B, P [ ) 4
T RE 2 7] SR I ANIR 30K HL o B T A BR & I 1 A m i sh Aok, 36 A 5 A AER AU A 8] [ 5T
WER 5 S EAE PRI A BR T A o E B0 R R B RSE 11 i85 [ R, A w2 B A w A0 [ 3 W] 4R ] |
NHEF AR, W AER & BT B R R A e R R i [ A W [ AR [
BUBERAT ABCT RS AE N .

5 [\ R I s m B R R, B T W) AR T R AR AT Ty BOASERAIG, BRI RE DB
ZHr ANl — 7 A R mRESRIR A w1 R BT A 8 b 3h 28 52 BF 3w 1) BB Bl A e )
BRI, FEREA R G — 42 HI B E 2N, B B 2 R) o 3 1T B AH B ST AH SE BT EAH B
BN SFIEE, T LASE AR R B R i R Al o X RANAE — B 2 N B A I
R TCiEAR R ELRS2. J3—TJ7 T, MLk N Sea i) JE AT DA 25k O 4 5 [ 2 ) 4 1A R R
G TR ELAE LSS ML OCTE N 38 B 56 = 7 7R AR TG BRI 717 T 4E A FA VA AU

BE ) S A4 T G5 K SR () 2w AR A 4 - B ) T, a1 () 8 ) B A 19 % oo PR R MG, A A
ATALEXF 2w R A1 BEAAR RIS . R SREAN BE IR B4 ) 77 o DRI, 75 IR S A i 1] W) 4R A 7 2 TR AR HE
RARATRERIE) fAEEIER]. 480 A2 5 (transactions at arm’s length) . F5C F, AR 4E
W ok 072 2 BT R R SRHRAE B« VT S SRIBE & [ T AN e 78 70 AR I & 8] B 5 & 1R 4 F TR I

ST, A G [ BRBE T 5 2 =) AN ] s 53 AW 1) R 78 A (7] ] 5K 2 8] A 55 7 e A ah i
BRI 7 ST A2 55 RN (arm’s length principle). 524% 4t [E bRk fsgm, (e ARG E 4
RIS BIED 55 41 SN 7 SZAS 5 5N “ A5 HOR T Z [ B 8 A1k, AFFE AL
y JE WU 9820 A b i HLORIBETT AN RN B P ASH, BE S LA BUZ IR S BT, A
WS HRETTHFETT A Ak ™, B LR At 83257 5 KA A, a5 NN T
FRARUS B4 3 RS2 28 5 SR M dEAT 20 9 B S (e N RSN Ak P S BVE SE it 26 1) 7256
110 R Z R MR “BA R RINL D %77, IR A AN % FUENL AT Il 25 1k

(36) Id.
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B — B B o — AT A 5y o A B st R i T A, DN S SR U F i 22 JVEAE I SE v AR AT
BRZ AERAENE, M E A SBULS E B HRER IR, 2o S8 E A =) /e BCy i # R
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(=) BAMBRHT B R NBRIT R L% AT

OECD &k BEPS —#i 77 &R 52, “dlidinA (MAMUSGAIR) 25K, 4x1ff# sk BEPS
(¥ G50 1 o — LK S i A S, ¥ 22 B K U AN HE R P S B AN T e P el RLTE
T, BEPS — i 777 G2 10 A 4 H i R M va A e 7 o b ml A% G O A 32 23 J5U I (benefits
principle) ZA7JE T LAMEL,

TG IR 52 28 BRI 9RO, “BI CEDLD N FZE A RIEEAER . R GRED I T E
JEREAER . ZIE WAL £ L4515 T RBREANE A, Wi T BEPS Hlex. Bltt, RN
#%%4875t. Reuven S. Avi-Yonah ZUZINA, WIERTHRMN F EAEUWNRIFEEAERL, AR E
FLE R RPTIEEAERL, H84 BEPS 1] UK/ 21504 2 i ve . % BRI 2, BEPS — i1 5 £IF
RAFFE, e RHF T AL GE T2 2t S5 U .

EH [ Avi-Yonah BRI A, A T H—, X—0UF WA BT i&%] BEPS LA .
K=, ZuiABT@s A RERE CRIFED @l RBudBiBer, AR5 1077 A 51 F bR
PIA, RETIHH AR RRE VAR . =, A B T 5L 2 3L S R [ B BSOS B AE S,
i RIRE R AR R E R RN Z 5. HIY, Z Ul A BT e B T SR SR 51 A
B E N ECR Z W B J& o Fof, U BT B A w) A E A m R AR A SRR S .

bR b, W O R B S IAT B R A A R ) i B A 5 a1 . IR0 Mindy

(37) OECD (2015), Explanatory Statement, OECD/G20 Base Erosion and Profit Shifting Project, OECD, p.5.
(38) Reuven S. Avi-Yonah,Haiyan Xu, Evaluating BEPS: A Reconsideration of the Benefits Principle and Proposal for UN Oversight, 6

HARVARD BUSINESS LAW REVIEW (2016).
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Herzfeldargued ¥ Wi 5, “BRIEmt oAl 4Bk A K CEFE R AFTEND BIBON 1 LA J5 ) TA % — 2
75 MAEAT B 1 0 AN 2 e 2t 7 ©% Hk ™ WL, BEPS 47 2 SeAT BLIE T
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H—, L4l HEgsE, £% OECD EE/AW WwAIRAEFEF 3 F 7 BEPS —Hi+ 7 £
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O EZ SO P N i /A= 5T IS S 877 7 1w Es E
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EES = Jm “EmRE” Bbraril b M oh Bk T % 8 B R i e e g . 4

HPU, TSk BEPS AT 8 Sy >R 10 57 i s, 52 UMz 5E M 120 24065
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HA, ARG RRET A RS A R . BERRIAHHE . B R R AR T
RZ W, B OECD 7E 11 IRAFFRER A 23 FvH e s Ryl 2 T8 12 000 TP, EA

(39) Mindy Herzfeld, “The Limits of Tax Coordination”, Working Draft, October 11, 2015.

(40) The BEPS Monitoring Group (BMG), Overall Evaluation of the G20/OECD Base Erosion and Profit Shifiing (BEPS) Project,
https://bepsmonitoringgroup.wordpress.com (last visited Apr. 3, 2019).

(41) The BEPS Monitoring Group (BMG), Overall Evaluation of the G20/OECD Base Erosion and Profit Shifting (BEPS) Project,
https://bepsmonitoringgroup.wordpress.com (last visited Apr. 3, 2019).
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520 AN 31 BEPS 17 3l BRIP4 AL 22 5 RCRI I S s e T BAR 8548 /F 9 K B SR OECD

(42) Jung-hong Kim, 4 New Age of Multilateralism in International Taxation? 21 SEOUL TAX LAW REVIEW (2015).
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The Multilateralism in the International Taxation Reform and the
Comments on the OECD/G20 BEPS Package

XU Haiyan

Abstracts: The inherent defect of bilateralism of international taxation is that the creation of

double non-taxation while eliminating double taxation. The BEPS package developed by
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OECD/G20 represents the latest progress of multilateralism in international taxation, and is further
supported by the MLI. However, the BEPS package is merely the patch-up of existing principles
and rules, as it still follows the independent entity principle, arm’s length principle and the
problematic benefits principle. The inclusiveness and multilateralism demonstrated in the process
of developing the BEPS package are also limited. This article proposes to improve the multilateral
negotiation model, and identify the United Nations as the most ideal platform of multilateralism
reform. The single unitary entity principle should be established to support international taxation
on multinational corporations (MLC), and the five-factor global formulary apportionment should
be recognized. While the benefits principle should be abolished, the passive income should be
taxed primarily in source jurisdiction, and the active income should be taxed primarily in residence
jurisdiction.

Keywords: BEPS; MLI; Bilateralism; Multilateralism; Independent Entity Principle; Arm’s
Length Principle; Benefits Principle; Global Formulary Apportionment
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